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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

)

ANN MORTON YOUNG )

PLABLISTON, et al., )

)

Plaintiffs, )

)

V. ) Civil Action No. 15-2225 (ABJ)

)

FINRA REGULATION, INC., )

)

Defendant. )

)

MEMORANDUM OPINION

Plaintiffs Anna Morton Young Habliston and Seymour R. Young, Jr. are involved in an

arbitration against Wells Fargo Advisors, LLC concerning their deceased parents’ brokerage

accounts. Apparently, they are extremely dissatisfied with how it is going so far, and they have

brought this action against defendant FINRA Regulation, Inc. (“FINRA Regulation”).1 Substitute

Am. Compl. [Dkt. # 10] (“Compl.”).

1 Plaintiffs originally brought this lawsuit on December 21, 2015 against FINRA Dispute

Resolution, Inc., Compl. [Dkt. # 1], but they filed an amended complaint on May 25, 2016 against

FINRA Regulation, Inc. Am. Compl. [Dkt. # 8]. Plaintiffs then filed a substitute amended

complaint on June 6, 2016. Substitute Am. Compl. [Dkt. # 10].



Id.

See, e.g.
id.

id.
id.

id.
id.

id.
id.

See, e.g.
id.

id.
id.

See, e.g.

Case 1:15-cv-02225-ABJ   Document 24   Filed 01/27/17   Page 2 of 14Case l:l5—cv—O2225—ABJ Document 24 Filed 01/27/17 Page 2 of 14

Plaintiffs allege that FINRA Regulation has failed to provide a fair arbitration forum

because the arbitrators are biased, and their procedural rulings to date have been unfair;2 that

FINRA Regulation has failed to carry out its regulatory duties properly;3 and that the binding

arbitration provisions contained in the brokerage contracts are void or unenforceable.4 Plaintiffs

also seek damages under 42 U.S.C. § 1983, Compl. 1] 109, and they ask the Court to appoint new

arbitrators to hear the pending arbitration. Id. 1] 111.

On July 29, 2016, defendant moved to dismiss the complaint pursuant to Federal Rules of

Civil Procedure 12(b)(1), 12(b)(6), 12(b)(7), and 12(h)(3) on multiple grounds. It argues that

plaintiffs’ claims are not ripe for review since the arbitration is ongoing; defendant is immune from

suit under the doctrines of arbitral and regulatory immunity; plaintiffs have failed to name

indispensable parties; defendant is not a state actor for purposes of section 1983; the Securities and

2 See, e.g., Compl. 111] 48, 54, 70-71, 74 (alleging FINRA violated its own rules in conducting

discovery and postponing hearings); id. 111] 11-12, 49, 71, 73-74 (alleging FINRA arbitrators are

industry-biased and have disqualifying relationships); id. 111] 9, 44, 46-47, 108 (alleging FINRA

acted with known conflicts of interest); id. 111] 5(B), 11(K) (alleging FINRA has no meaningful

method of oversight, because arbitrations are held in private and have inadequate appeal

mechanisms); id. 111] 5, 11-12, 44, 46, 83, 86, 100 (alleging the arbitration is not an impartial

hearing before unbiased arbitrators); id. 111] 11-12, 33, 47, 77, 98, 114 (alleging plaintiffs’

discovery requests were unfairly denied or rejected); id. 111] 12, 70, 85, 103, 114 (alleging plaintiffs

were unfairly denied postponement of a hearing date for extraordinary circumstances); id. 1] 86

(alleging replacement arbitrators will be biased).

3 See, e.g., Compl. 1] 9 (alleging failure to enter an enforcement action against Wells Fargo

for violations of FINRA rules); id. 111] 5(A), 11(A), 17 (alleging FINRA and FINRA Regulation

allowed voting FINRA members to remain licensed with inadequate supervisory procedures); id.

1] 93 (alleging violations of federal and state securities laws, as well as FINRA Rules); id. 1] 114

(alleging FINRA concealed criminal misconduct and deceptive sales practices by Wells Fargo).

4 See, e.g., Compl. 111] 11, 95, 97-98 (alleging the provisions should be declared void

against plaintiffs because defendant violated plaintiffs’ constitutional rights); 1] 89 (alleging they

should be void or vacated because “they were obtained against the [p]laintiffs’ will”); 1] 105

(asking the Court “to declare FINRA pre dispute binding arbitration provisions . . . void or not

enforceable” because FINRA Regulation “materially breached FINRA Arbitration Rules”).
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Exchange Act does not create a private right of action for alleged violations of rules enacted under

the Act; and plaintiffs’ request that the Court appoint new arbitrators is moot because replacement

arbitrators have already been appointed. Mot. to Dismiss the Compl. [Dkt. # 16] (“Def.’s Mot.”)

at 1; Mem. ofLaw in Supp. ofDef.’s Mot. [Dkt. # 17] (“Def.’s Mem.”) at 1-2.

Plaintiffs failed to oppose many of these arguments, so the motion has been largely

conceded. With respect to the open issues, the Court concludes that plaintiffs’ claims are not ripe

for review, and that defendant is entitled to arbitral immunity. Therefore, the motion to dismiss

will be granted.

BACKGROUND

Plaintiffs’ parents, who are now deceased, maintained investment accounts with Wachovia

Securities, Inc., now Wells Fargo Advisors, LLC (“Wells Fargo”), and they were the unfortunate

victims of criminal misconduct. Compl. 1111 1, 18. A Wells Fargo broker, Christopher

Cunningham, was convicted oftaking over $1 million from plaintiffs’ parents and other customers.

Id. 1] 2. Thereafter, plaintiffs, acting in their parents’ stead, brought suit against Wells Fargo and

Fulcrum Services, Inc. (“Fulcrum”), alleging that they knowingly and recklessly allowed the theft

to occur, leading to a loss of over $3 million. Id. 1] 1.

Under the terms of the account agreements with Wells Fargo and Fulcrum, plaintiffs were

required to submit their claims to a binding arbitration proceeding administered by the Financial

Industry Regulatory Authority, Inc. (“FINRA”). See Compl. 1] 4. FINRA is a private, not-for-

profit Delaware corporation, id. 1] 14, and according to defendant, is a self-regulatory organization

(“SRO”)5 registered with the Securities and Exchange Commission (“SEC”) as a national

5 A self-regulatory organization is defined as “any national securities exchange, registered

securities association, or registered clearing agency.” 15 U.S.C. § 78c(a)(26).
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Because plaintiffs have not addressed defendant’s arguments that defendant is entitled to

regulatory immunity, the complaint fails to name indispensable parties, the Exchange Act does not

create a private right of action, and the request for the Court to appoint new arbitrators is moot, the

Court will treat the motion to dismiss on those grounds as conceded.

Defendant contends that it is not a proper party to this lawsuit and that Counts I and II

should be dismissed because plaintiffs failed to name the real parties in interest - Wells Fargo and

Fulcrum. Def.’s Mem. at 15-17. Because plaintiffs did not respond to defendant’s argument, this

argument is conceded, and the Court will dismiss Counts I and II. See Hopkins, 238 F. Supp. 2d

at 178.

Plaintiffs failed to oppose defendant’s argument that Count IV is moot because the

arbitrator vacancies have already been filled. See Def.’s Mem. at 25. So, Count IV will be

dismissed as well. See Hopkins, 238 F. Supp. 2d at 178.

All that remains then is Count III, the section 1983 claim. Although plaintiffs did respond

to defendant’s argument that it is not a state actor, Pls.’ Opp. at 18-19, plaintiffs did not address

defendant’s argument that it is immune from suit under the doctrine of regulatory immunity. See

Def.’s Mem. at 21-23. So, the Court could dismiss plaintiffs’ claims on that basis alone.

Moreover, the Court has grounds to grant defendant’ s motion to dismiss because plaintiffs’

claims are not ripe for review, and defendant is entitled to arbitral immunity.8 Therefore, the case

will be dismissed in its entirety.

8 Because these grounds are adequate to dismiss the complaint in its entirety, the Court need

not address defendant’s additional arguments.
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